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INTRODUCTION 

Montana  employers  have  seen  tremendous  changes  in  their  relationship  with  their 
employees  in  the  1980*8.  Early  in  the  decade,  as  decisions  protecting  employee 
rights  were  issued  by  the  Montana  Supreme  Court,  employers  became  increasingly 
hesitant  to  discipline  or  discharge  problem  employees.  A  lack  of  understanding 
of  employers'  rights  in  this  environment,  coupled  with  a  fully  justified  fear  of 
lawsuits,  created  tremendous  uncertainty.  The  Montana  Liability  Coalition  (MLC) 
was  formed  in  early  1986  to  work  on  reform  in  several  areas  in  which  the 
established  legal  doctrines  were  viewed  as  producing  unfair  results.  Consisting 
of  a  broad  cross-section  of  Montana's  businesses,  professional  groups  and  others 
sharing  a  concern  about  Montana's  liability  system,  the  MLC  held  wrongful 
discharge  reform  as  a  major  priority. 

In  1987,  the  Montana  Legislature  responded  favorably  to  a  number  of  the  MLC's 
reform  measures.  The  Wrongful  Discharge  From  Employment  Act,  sponsored  by  Rep. 
Gary  Spaeth  (D-Silesia)  was  a  major  success,  representing  the  first  effort  by  a 
state  legislature  to  spell  out  comprehensive  rules  and  procedures  governing 
discharge  disputes.  The  concept  of  the  Act  was  fairly  simple.  The  former 
statutory  principle  of  "employment  at  will,"  under  which  employers  enjoyed 
tremendous  discretion  to  terminate  employees,  was  abolished.  Similarly,  court- 
created  doctrines  which  had  stimulated  litigation  and  permitted  many  large  awards 
against  employers  were  also  abolished.  The  Act,  the  product  of  countless 
political  compromises  in  an  effort  to  produce  a  fair  result  for  all,  replaced  the 
former  system  and  recognized  a  right  for  employees  to  be  discharged  only  for 
"good  cause".  In  exchange  for  that  right,  an  employee's  damages  in  the  event  of 
a  finding  of  wrongful  discharge  were,  in  most  cases,  limited  to  an  amount  not 
exceeding  four  years'  wages  and  fringe  benefits.  Importantly,  the  Act  included 
incentives  for  the  parties  to  resolve  their  disputes  outside  the  courts  in 
arbitration  proceedings,  which  promise  a  faster  determination  at  far  less  cost 
than  traditional  litigation. 

Challenges  to  the  constitutionality  of  the  Act  promptly  followed  its  passage. 
Following  a  determination  by  a  state  district  court  that  the  act  was 
unconstitutional,  the  MLC  and  employers  around  the  state  awaited  a  ruling  by  the 
Montana  Supreme  Court  whether  the  Act  would  be  upheld.  When  a  favorable  ruling 
came  in  June,  1989,  employers  for  the  first  time  began  to  grasp  the  importance 
of  familiarizing  themselves  with  the  Act  and  the  changes  it  brought. 

This  brochure  is  the  MLC's  effort  to  contribute  to  such  an  understanding.  It  is 
organized  along  the  following  lines:  Chapter  1  is  an  overview  of  the  employment 
relationship  and  provides  a  background  for  understanding  these  often  complex 
issues.  Chapter  2  explains  the  Act.  Chapter  3  addresses  some  of  the  more 
difficult  issues  that  arise  in  employment.  Finally,  Chapter  4  provides  materials 
that  may  prove  useful  to  employers  m  managing  disciplinary  situations.  Retain 
this  brochure  and  refer  to  it  when  you  need  specific  information. 

Several  words  of  caution  regarding  this  brochure  are  important: 

This  brochure  is  written  primarily  for  private  sector  employers.  Special 
rules  apply  to  government  employers. 

This  publication  is  being  issued  in  late  1989,  when  little  experience  with 
the  Act  is  available.  The  meaning  of  the  Act  will  change  with  time  as  it 
is  interpreted  by  the  courts,  and,  possibly,  modified  by  the  Legislature. 
Therefore,  employers  should  not  view  this  information  as  definitive. 

The  material  contained  in  this  brochure  is  meant  to  be  informative.  It  is  not 
legal  or  professional  advice  that  you  should  rely  upon.  Every  employment 
relationship  contains  unique  facts.  Use  this  brochure  for  basic  information  and 
as  a  tool  to  understanding  your  rights  as  an  employer.  But  when  problems  arise, 
seek  the  assistance  of  a  professional. 

As  a  final  note,  it  is  essential  that  Montana  employers  understand  that  their 
prerogatives  regarding  problem  employees  remain  relatively  limited.  While  the 
Act  is  a  substantial  improvement  over  the  doctrines  it  replaced,  employers  must 
act  cautiously  and  with  respect  for  the  rights  of  their  employees.  This  brochure 


attempts    to    show    you    how    this    can    be    done    in    ways    that    will    minimize    your 
exposure  to   litigation. 

The  MLC  hopes   that   this  brochure  will  prove  useful   to  you.      If  this    information 
helps  you  to  create  a  more  productive  workplace,   this  effort  will  be  successful. 

Dennis  Lopach,    Chairman 
MLC  Tort  Reform  Committee 
December   1989 
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CHAPTER  I 
BACKGROUND 

The  American  legal  system  is  based  on  the  Common  Law  of  England.  In  England  when 
an  employee  is  hired,  the  term  of  the  employment  is  presumed,  if  not  otherwise 
stated,  to  be  for  one  year.  Americans  developed  their  own  concept  of  the 
employment  relationship.  In  Montana,  as  elsewhere,  the  concept  of  "At  Will" 
employment  beceime  the  standard.  Under  this  concept,  persons  not  having  a 
specified  length  of  employment  could  be  terminated  or  could  quit,  without  legal 
liability  to  either  party,  "for  a  good  reason,  a  bad  reason,  or  no  reason  at 
all". 

Employment  At  Will  has  been  statutory  in  Montana  since  the  turn  of  the  century. 
In  reality,  however,  actions  by  Congress,  the  courts  and  the  Legislature  have  put 
a  number  of  limitations  on  an  employer's  freedom  to  terminate  employees 
"At-Will".  Employers,  for  example,  have  long  been  prohibited  from  terminating 
an  employee  because  of  the  employee's  religious  beliefs,  marital  status  or  on  any 
other  basis  prohibited  by  anti-discrimination  laws.  Likewise,  employers  may  not 
lawfully  terminate  an  employee  in  violation  of  "public  policy". 

THE  EXPANSION  OF  EMPLOYEE  RIGHTS 

For  many  years,  the  Montana  Supreme  Court  consistently  applied  the  "At  Will" 
doctrine  to  employment  relationship  cases.  As  late  as  1981,  the  Montana  Court 
refused  to  conclude  that  even  a  long-term  employee  (18  years  of  employment) 
should  have  any  expectation  of  continued  employment  since  employment  was  "At 
Will". 

It  was  in  the  early  1980 's,  however,  that  opinions  from  the  Court  began  to  hint 
at  the  existence  of  a  new  doctrine  applicable  to  the  employment  relationship  - 
The  Covenant  of  Good  Faith  and  Fair  Dealing. 

The  first  case  in  which  the  Court  imposed  the  new  doctrine  upon  a  Montana 
employer  was  one  brought  against  a  Bozeman  insurance  company.  Life  of  Montana, 
by  discharged  former  employee  Marlene  S.  Gates. 

Life  of  Montana  had  issued  an  employee  handbook  that  listed  certain  grounds  for 
termination  without  warning.  Ms.  Gates  was,  she  claimed,  fired  without  warning 
for  a  reason  not  listed  in  the  handbook. 

The  Court  rejected  Gates'  argument  that  the  handbook  constituted  a  contract 
between  her  and  the  company.  Nevertheless,  the  Court  found  that  Ms.  Gates  was 
entitled  to  the  security  of  knowing  that  the  company  would  follow  its  policies 
as  issued.  The  opinion  discussed  the  "necessity  of  balancing  the  interests  of 
the  employer  in  controlling  his  work  force  with  the  interests  of  the  employee  in 
job  security".  The  Court  observed  that  "If  the  employer  has  failed  to  follow  its 
own  [personnel]  policies  ...  an  injustice  is  done."  The  Court  held  that  "a 
covenant  of  good  faith  and  fair  dealing  was  implied  in  the  employment  contract" 
and  sent  the  case  back  to  the  District  Court  to  determine  if  the  covenant  had 
been  violated. 

This  finding  that  a  "Covenant  of  Good  Faith  and  Fair  Dealing"  could  be  implied 
in  employment  relationships  radically  changed  the  employment  relationship 
throughout  Montana.   In  subsequent  cases,  the  High  Court  held: 

•  Breaches  of  the  covenant  could  subject  the  employer  to  damages  including 
payments  for  emotional,  mental  and  financial  distress  and  punitive 
damages. 

•  Probationary  employees  could  be  protected  by  the  covenant. 

•  Employees  could  sue  over  unfulfilled  implications  of  job  security  made 
by  supervisors. 

Most  managers  became  reluctant  to  terminate  employees  (even  when  justified)  since 
no  one  was  certain  which  actions  on  the  part  of  employers  would  be  approved  by 
the  court  or  a  jury,  and  which  would  not.  It  seemed  as  though  every  layoff  or 
termination  of  a  disgruntled  employee  was  being  challenged  in  court  and  employers 


were  routinely  being  subjected  to  substantial  fines  and  other  penalties.  In 
1987,  for  example,  a  jury  awarded  $2,500,000  to  a  wrongfully  discharged  employee. 

THE  LEGISLATIVE  RESPONSE 

Following  an  unsuccessful  attempt  in  1985  to  change  the  law.  House  Bill  241  -  The 
Montana  Wrongful  Discharge  From  Employment  Act  -  was  introduced  in  the  1987 
Legislature.  The  Bill  was  an  attempt  to  resolve  the  problems  and  the  uncertainty 
being  created  for  employers  by  decisions  of  the  Montana  Supreme  Court  in  the  area 
of  wrongful  discharge. 

The  Bill  attracted  much  attention.  Business  groups,  plaintiff's  attorneys,  and 
other  interested  groups  such  as  the  Montana  Liability  Coalition  worked  hard  with 
Legislative  Committees  to  find  a  middle  ground  position  the  Legislature  could 
enact  into  Law. 

The  Bill  that  emerged  from  the  Legislature  and  was  signed  into  law  was  a 
compromise.  Employers  lost  some  of  their  freedom  to  terminate  "At  Will"  in 
return  for  limits  on  the  penalties  and  damages  that  could  be  assessed  against 
them.  Employees  covered  by  the  Act  gained  security  against  arbitrary  dismissal. 
HB  241  went  into  effect  July  1,  1987. 

It  didn't  take  long  for  challenges  to  be  filed  against  the  new  law.  Russell 
Meech,  an  employee  of  Hillhaven  West,  Inc.,  in  Great  Falls,  was  one  of  the  first 
to  challenge  the  law.  Meech  claimed  the  law's  limitations  on  damages  denied  his 
right  to  "Full  Legal  Redress"  under  the  Montana  Constitution. 

In  June,  1989,  the  Montana  Supreme  Court  upheld  the  Montana  Wrongful  Discharge 
From  Employment  Act.  The  decision  eliminated  much  of  the  uncertainty  from  the 
employment  relationship.  Employers  could  now  know  their  obligations  and 
employees  their  rights.  This  handbook  is  devoted  to  assisting  private  sector 
employers  with  understanding  and  carrying  out  their  responsibilities  under  the 
law. 


CHAPTER  II 

THE  MONTANA  WRONGFUL  DISCHARGE  FROM  EMPLOYMENT  ACT 

SUMMARY 

The  stated  purpose  of  the  Montana  Wrongful  Discharge  From  Employment  Act  (the 
Act),  Sec.  39-2-901,  MCA,  is  to  statutorily  establish  the  rights  and  remedies 
with  respect  to  wrongful  discharge  in  the  State  of  Montana.  The  Act 
re-establishes  a  modified  form  of  employment  "At  Will"  that  allows,  subject  to 
the  limitations  contained  in  the  Act,  an  employment  relationship  having  no 
specified  term  to  be  terminated  at  the  will  of  either  party  "for  any  reason 
considered  sufficient  by  the  terminating  party".  The  Act  limits  the  damages 
available  to  a  wrongfully  discharged  employee  to  back  pay  and  benefits  and 
expressly  prohibits  awards  for  pain  and  suffering,  emotional  distress, 
compensatory,  punitive  and  "any  other  form"  of  damages.  Punitive  damages  may, 
however,  be  awarded  in  cases  of  actual  fraud  or  actual  malice  involving  public 
policy  violations  covered  by  the  Act. 

The  statute  also  provides  incentives  for  the  use  of  alternatives  to  court  actions 
such  as  grievance  procedures  and  arbitration. 

WHO  IS  COVERED  ? 

The  Act  covers  persons  who  work  for  another  for  hire.  The  statute  excludes  from 
coverage: 

1)  Individuals  under  a  written  contract  of  employment  for  a  specified  term; 

2)  Individuals  covered  by  a  written  collective  bargaining  agreement;  and 

3)  Independent  contractors. 

If  the  discharge  is  covered  by  another  statute  that  provides  a  remedy  or 
procedure  for  settling  the  complaint,  the  claimant  must  use  the  other  statute. 
For  example,  if  the  claimant  is  charging  discharge  on  the  basis  of  marital 
status,  the  claimant  must  use  the  procedures  outlined  in  the  Montana  Human  Rights 
Act  -  the  law  that  prohibits  marital  status  discrimination  -  and  may  not  file  a 
wrongful  discharge  claim. 

WHAT  IS  A  DISCHARGE  ? 

Any  termination  of  covered  employment,  no  matter  how  it  is  described,  is  subject 
to  the  requirements  of  the  Act.  Therefore,  layoffs,  terminations  due  to 
re-organizations,  terminations  for  cause  and  ultimatums  to  "quit  or  be  fired"  are 
covered  by  the  law. 

"Constructive  Discharges"  are  also  recognized  by  the  law.  A  Constructive 
Discharge  might  occur  when  an  employee  voluntarily  terminates  a  job  because  of 
a  situation  created  by  an  act  or  omission  of  an  employer  which  an  objective, 
reasonable  person  would  find  so  intolerable  that  voluntary  termination  is  the 
only  reasonable  alternative.  Constructive  Discharge  does  not  mean  situations 
where  an  employer  refuses  to  promote  an  employee  or  improve  wages, 
responsibilities  or  other  terms  and  conditions  of  employment. 

WHICH  DISCHARGES  ARE  "WRONGFUL"  ? 

The  Act  lists  three  categories  of  employer  actions  that  can  make  a  discharge 
"Wrongful": 

1)  Where  the  employer  has  terminated  an  employee  who  refuses  to  violate  public 
policy  or  who  reports  a  violation  of  public  policy.  Public  policy  is  defined  by 
the  Wrongful  Discharge  Act  as  "a  policy  in  effect  at  the  time  of  the  discharge 
concerning  the  public  health,  safety  or  welfare  established  by  constitutional 
provision,  statute  or  administrative  rule". 

Examples  of  actions  that  might  be  found  to  violate  public  policy  include: 

An  employer  has  threatened  any  employee  who  reports  a  chemical  spill  with 
discharge.  The  employee  reports  the  spill  to  the  Health  Department  and  is 
terminated. 


An  employer  has  directed  an  employee  to  lie  to  a  judge  to  try  to  get  out  of  jury 
duty.   The  employee  refuses  and  is  discharged. 

2)  Where  the  employer  has  violated  the  express  provisions  of  its  own  written 
personnel  policy. 

If  an  employer  has  written  personnel  policies,  it  must  follow  them  to  the  letter 
until  they  are  rescinded  or  modified. 

Examples: 

The  employee  handbook  lists  four  reasons  for  discharge  without  prior 
warning.  An  employee  is  discharged  without  prior  warning  for  a  reason  not 
listed  in  the  handbook. 

A  company's  personnel  policy  lists  a  procedure  for  investigating  alleged 
employee  violations  of  policy.  The  supervisor  skips  several  steps  of  the 
procedure  because  he  "saw  him  do  it." 

3)  Where  the  employer  has  terminated  an  employee  who  has  completed  his/her 
Probationary  Period  without  Good  Cause. 

This  provision  raises  two  issues:  What  constitutes  a  Probationary  Period  and 
what  constitutes  "Good  Cause".  Both  topics  are  discussed  in  detail  in  a  later 
Chapter. 

Examples: 

An  employee  is  terminated  for  "failure  to  follow  company  policy"  but  the 
employer  cannot  show  that  the  employee  was  told  about  the  policy  nor  is 
there  any  documentation  of  the  "failure". 

An  employee  is  terminated  for  theft.  There  was  no  investigation  or  proof 
the  employee  was  guilty  nor  were  other  employees  who  were  present 
terminated. 

THE  PENALTIES 

The  Wrongful  Discharge  From  Employment  Act  limits  damages  to  persons  who  were 
wrongfully  discharged  to  a  maximum  of  four  years  lost  wages  and  benefits  plus 
interest.  This  amount  can  be  offset  by  any  interim  earnings,  including  amounts 
the  claimant  could  have  earned  with  reasonable  diligence. 

DISPUTE  RESOLUTION 

The  Act  provides  for  several  forms  of  dispute  resolution 

Internal  Procedures  -  If  the  employer  has  a  written  policy,  such  as  a  grievance 
policy,  that  allows  the  employee  to  appeal  a  discharge,  and  the  employer  has 
given  the  employee  a  copy  of  the  procedure  within  seven  days  of  the  date  of 
discharge,  the  employee  must  first  attempt  to  utilize  the  procedure  before  going 
to  district  court.  If  the  procedure  is  not  complete  within  90  days  of  when  the 
employee  initiates  his/her  grievance  action,  the  employee  may  then  file  an  action 
in  district  court. 

District  Court  -  The  law  allows  a  claimant  one  year  from  the  date  of  discharge 
to  file  a  claim  against  an  employer  in  District  Court.  If  the  internal  grievance 
procedure  is  utilized,  the  one  year  limitation  may  be  extended  up  to  an 
additional  120  days  to  allow  the  internal  procedure  to  be  completed. 

Deferring  to  an  Arbitration  Procedure  -  Out  of  court  resolution  of  discharge 
disputes  is  encouraged  by  the  Wrongful  Discharge  From  Employment  Act.  The  Act 
provides  that  either  party  to  a  wrongful  discharge  claim  may  request  final  and 
binding  arbitration  as  a  quicker  and  less  costly  means  to  settle  the  dispute. 
The  offer  to  arbitrate  may  be  made  in  writing  by  either  party  within  60  days  of 
the  serving  of  the  complaint  and  must  be  accepted  by  the  other  party  within  30 
days.  If  the  parties  decide  to  arbitrate,  an  arbitrator  may  be  selected  by 
mutual  agreement  or  as  provided  by  law.   If  arbitration  is  agreed  to,  the 
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decision  of  the  arbitrator  is  final  and  binding  on  the  two  parties  and  no  further 
court  actions  are  permitted  in  most  cases. 

If  the  discharged  employee  offers  to  arbitrate,  the  offer  is  accepted  by  the 
employer  and  the  employee  prevails  in  the  arbitration,  the  employee  is  entitled 
to  have  all  costs  of  arbitration  paid  by  the  employer. 

A  party  who  makes  a  valid  offer  to  arbitrate  that  is  not  accepted  by  the  other 
party  and  who  prevails  under  the  Wrongful  Discharge  Act  is  entitled  to  reasonable 
attorney  fees  incurred  subsequent  to  the  date  of  the  offer. 


CHAPTER  III 

PREVEKTINO  WRONGFUL  DISCHARGE  CLAIMS 

The  prevention  of  wrongful  discharge  claims  begins  with  proper  hiring  procedures 
and  continues  throughout  the  employee's  term  of  employment.  Supervisors  must 
know  and  apply  their  company's  personnel  policies  and  must  be  sensitive  to  their 
legal  obligations  to  employees  and  their  rights  as  employers. 

The  following  sections  are  guidelines  that  reflect  general  personnel  principles 
which  if  implemented  may  reduce  your  exposure  to  a  wrongful  discharge  claim. 
These  recommendations  are  based  on  our  knowledge  of  the  Wrongful  Discharge  From 
Employment  Act  as  it  exists  in  late  1989.  You  should  consult  someone  familiar 
with  the  law  before  applying  these  principles  to  your  own  situation. 

SELECTING  EMPLOYEES 

The  hiring  of  a  skilled  new  employee  can  be  the  beginning  of  a  pleasant  and 
profitable  association  or  it  can,  if  handled  improperly,  be  the  beginning  of  a 
nightmare.  It  is  essential  that  employees  be  hired  based  on  a  matching  of  their 
knowledge,  skills  and  ability  to  the  job's  duties  and  responsibilities. 
Incomplete  screening  can,  and  often  does  lead  to  sub-standard  performance  that 
may  result  in  termination  or  demotion  of  the  employee  or  in  a  voluntary 
termination  by  the  employee  that  might  result  in  a  claim  of  constructive 
discharge. 

Recommendations : 

•  Clearly  identify  all  the  duties  and  responsibilities  of  the  job  and 
screen  job  applicants  thoroughly.   If  possible,  provide  a  copy  of  the 
job  description  to  all  parties  involved  in  hiring,  including  outside 
parties  such  as  recruiting  services. 

•  Follow  a  hiring  checklist  to  ensure  that  all  the  required  procedures  are 
followed. 

•  Notify  the  successful  candidate,  before  hiring,  of  special  or  unusual 
requirements  or  restrictions  associated  with  the  job  such  as  overtime  or 
overnight  travel  requirements,  non-competition  agreements,  compensation 
and  probationary  periods.  Notify  the  successful  candidate,  in  writing, 
of  these  requirements  before  they  begin  work  and  have  them  acknowledge 
acceptance  of  the  conditions  in  writing. 

•  All  newly  hired  employees  should  be  required  to  complete  a  probationary 
period  in  order  to  have  an  opportunity  to  determine  if  a  new  employee 
has  the  skills  and  eibility  to  perform  assigned  job  duties.   The  length 
of  the  probationary  period  should  be  reasonably  related  to  the  length  of 
time  necessary  to  demonstrate  the  employee's  mastery  of  the  duties  of 
the  job  and  may  be  extended,  if  permitted  by  the  organization's 
personnel  policies,  due  to  observed  performance  or  conduct  deficiencies 
for  an  additional  reasonable  period  of  time.   Employees  should  be 
notified  upon  hire  of  the  probationary  period.   During  the  probationary 
period,  the  employee's  performance  and  overall  conduct  should  be 
observed,  assessed  and  recorded  by  the  employee's  supervisor.   During 
the  probationary  period,  the  employer  may  terminate  the  employment 
relationship  without  a  showing  of  good  cause  as  long  as  the  termination 
is  not  in  violation  of  other  applicable  legal  requirements  or  the 
employer's  own  personnel  policies. 

ON  THE  JOB  TREATMENT 

Prevention  of  employee  problems  is  easier  and  far  more  effective  than  the  lost 
productivity,  lost  time  and  expense  associated  with  disciplining  and/or 
discharging  employees.  Although  a  complete  discussion  of  proper  on  the  job 
treatment  is  beyond  the  scope  of  this  handbook,  the  following  guidelines  should 
help  in  reducing  such  problems: 

•  Clearly  communicate  your  performance  expectations,  work  rules  and 
policies  to  employees.   When  you  observe  superior  or  substandard 
performance,  let  the  employee  know  immediately  so  they  know  how  they  are 
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doing  and  can  adjust  their  behavior  accordingly.  Utilize  an  appropriate 
Performance  Appraisal  System  to  establish  and  communicate  the 
expectations  to  your  employees  and  to  document  their  success  or  lack 
thereof  in  meeting  the  standards. 

•  Train  your  employees  thoroughly  when  hired  and  when  assigning  new  duties 
or  responsibilities. 

•  Develop  personnel  policies  to  record  your  work  rules  and  to  ensure 
consistent  treatment  of  employees.   Follow  and  enforce  your  Company's 
reasonable,  job-related  policies,  rules  and  performance  expectations. 
Avoid  the  temptation  to  impose  your  personal  standards  on  others. 

•  Don't  use  generic  "off  the  shelf"  forms  for  hiring,  performance 
appraisal  or  other  personnel  related  purposes.  The  cost  associated  with 
having  forms  and  policies  developed  specifically  for  your  organization 
is  small,  especially  when  compared  to  the  cost  of  an  avoided  wrongful 
termination  lawsuit. 

•  While  it  is  not  mandatory  that  employers  have  written  personnel 
policies,  we  believe  it  is  advisable.   Employee  handbooks  have  several 
purposes,  one  of  the  most  important  of  which  is  to  communicate  the 
company's  work  rules,  standards  of  behavior  and  other  policies  and 
procedures  to  employees.  Policies  are  an  aid  to  consistent  treatment  of 
employees.   Under  Montana's  new  Wrongful  Discharge  From  Employment  Act, 
policies  take  on  a  new  importance.   Once  adopted,  policies  must  be 
followed  by  both  management  and  employees  until  management  revises  or 
abandons  the  policy.   It  is  advisable  that  all  managers  be  trained  to 
know  the  content  of  the  company  policies  and  how  to  apply  them.   Because 
of  the  constant  evolution  of  the  law,  policies  should  be  reviewed  from 
time  to  time  by  a  competent  party  to  ensure  that  the  policies  are  still 
appropriate  and  do  not  conflict  with  more  recent  changes  of  law  or 
decisions  of  the  court  system. 

•  Be  sensitive  to  and  fully  investigate  complaints  by  employees  of 
improper  acts  by  supervisors  or  co-workers.  Be  sensitive  to  employees' 
legal  rights  such  as  the  right  to  be  free  from  harassment  and  unlawful 
discrimination,  to  refuse  polygraph  testing  or  to  join  or  associate  with 
a  union.   Do  not  harass  or  threaten  an  employee  who  exercises  a  right. 

TERMINATION  OF  EMPLOYMENT 

No  matter  how  much  effort  you  put  into  hiring  or  how  well  you  manage  employees 
on  the  job,  you  are  bound  to  have  problems  from  time  to  time.  The  manner  in 
which  you  as  an  employer,  manager  or  supervisor  handle  problems  will  often 
dictate  the  success  or  failure  of  a  grievance  or  lawsuit  brought  by  a  disgruntled 
employee. 

Although  it  is  not  explicitly  stated  in  the  Act,  we  recommend  employers  adhere 
to  the  concept  of  "progressive  discipline".  Progressive  discipline  can  be 
defined  as  "progressively  more  severe  actions  by  an  employer  that  take  into 
consideration  the  history  of  the  employee  and  the  severity  of  the  offense". 

The  goal  of  progressive  discipline  should  be,  whenever  possible,  to  correct  a 
problem,  rather  than  punish  an  employee.  Punishment  in  the  form  of  suspension 
or  removal  from  a  position  is  normally  reserved  for  situations  where  less  severe 
actions  have  not  been  successful  in  correcting  a  problem  or  where  the  severity 
of  the  offense  is  so  great  (stealing,  reporting  to  work  under  the  influence  of 
alcohol,  assaulting  another  employee,  etc.)  that  a  stronger  penalty  is  warranted 
on  a  first  offense. 

Because  the  Wrongful  Discharge  From  Employment  Act  covers  all  forms  of 
termination  of  covered  employment,  it  is  important  that  you  have  a  solid  and  well 
documented  business-related  reason  any  time  you  terminate  an  individual's 
employment.  Even  "voluntary"  terminations  can  be  subject  to  scrutiny  under  the 
Act  if  the  employee  claims  after  he/she  voluntarily  terminates  that  the  employer 
in  some  way  "forced  me  out". 
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As  discussed  above,  an  employee  who  has  completed  a  probationary  period  can  only 
be  discharged  if  the  employer  can  demonstrate  "Good  Cause"  and  the  termination 
is  handled  in  accordance  with  the  employer's  written  personnel  policies.  Not 
only  should  "Good  Cause"  be  present,  the  employer  should  be  able  to  demonstrate 
good  cause  through  documents,  notes  or  evidence  that  would  convince  a  judge  or 
juror. 

What  exactly  is  "Good  Cause"  and  how  do  you  know  when  you  are  justified  in 
discharging  an  individual?  According  to  the  Act,  Good  Cause  means  "reasonable 
job-related  grounds  for  dismissal  based  on  a  failure  [by  the  employee]  to 
satisfactorily  perform  job  duties,  disruption  of  the  employer's  operation,  or 
other  legitimate  business  reason".  The  amount  of  cause  necessary  is  usually 
related  to  the  proposed  penalty.  The  eunount  of  Cause  necessary  to  sustain  a 
termination  is  obviously  greater  than  that  required  to  issue  a  reprimand  to  an 
employee. 

Although  the  definition  of  Good  Cause  has  not  yet  been  addressed  by  the  courts 
in  Montana,  we  believe  that  if  the  following  standards  have  been  met,  cause  is 
present: 

Forewarning  -  The  employee  has  been  forewarned  about  how  the  employer  expects  the 
employee  to  behave  and  perform  and  the  employee  has  an  understanding  of  the 
probable  consequences  of  a  particular  action  or  failure  to  act.  Employees  may 
be  forewarned  through  vehicles  such  as  personnel  policies,  oral  or  written 
directives  from  their  employer,  performance  appraisal  standards  or  staff 
meetings. 

Appropriateness  of  Rule  -  The  rule  the  employee  is  accused  of  violating  should 
be  reasonably  related  to  the  safe,  efficient  or  orderly  operation  of  the  company. 
Supervisors  should  not  try  to  enforce  "unwritten"  rules  nor  should  they  try  to 
make  an  example  of  someone  by  enforcing  a  rule  that  has  gone  unenforced  for  a 
long  period  of  time. 

Investigation  -  An  investigation  should  have  been  conducted  fairly  and 
impartially  before  disciplinary  action  is  taken.  An  organization  cannot  justify 
overly  harsh  disciplinary  actions  with  information  discovered  after  the  employee 
has  been  disciplined.  The  investigation  must  produce  proof  that  the  employee  is 
guilty  of  the  infraction  he  or  she  is  charged  with.  The  investigation  should 
also  include  a  determination  of  the  company's  reaction  in  similar  situations  in 
the  past. 

A  supervisor  should  attempt  to  obtain  all  sides  of  a  dispute.  If  possible, 
another  supervisor  or  management  representative  should  be  utilized  to  investigate 
the  situati.on.  The  employee(s)  and  witnesses  should  be  interviewed  and  physical, 
documentary  or  medical  evidence  should  be  reviewed  before  any  disciplinary 
actions  are  taken. 

Do  not  authorize  supervisors  to  terminate  an  employee  on  the  spot  before  an 
investigation  can  be  completed.  Supervisors  should  have  authority  to  suspend  for 
a  short  period  of  time,  but  given  the  potential  penalties  associated  with  a 
wrongful  discharge  claim,  we  advise  you  to  allow  another  party  to  investigate  the 
problem  to  ensure  that  all  the  relevant  facts  have  been  obtained  and  the  required 
procedures  have  been  followed. 

Many  restrictions  exist  on  the  way  that  evidence  can  be  obtained  about  or  from 
employees.  Check  with  a  person  familiar  with  an  employer's  obligations  when 
investigating  any  situation  which  might  lead  to  a  discharge. 

B(^ual  Application  of  Rules  -  The  rules  should  be  applied  equally  to  all  employees 
With  similar  performance/conduct  histories  and  length  of  service.  If  not,  you 
should  have  a  legitimate  job-related  reason  for  differentiating  between  this  and 
other  situations. 

Penalty  Related  to  Offense  -  Is  the  penalty  that  you  plan  to  administer  justified 
by  the  seriousness  of  the  proven  offense?  It  is  unlikely  a  court  or  an 
arbitrator  would  consider  a  single  tardiness  sufficient  cause  to  sustain  a 
discharge  in  most  cases.  On  the  other  hand,  few  arbitrators  would  likely 
overturn  the  discharge  of  an  employee  who  was  convicted  of  drug  dealing  in  the 
work  place.  Don't  combine  different  types  of  offenses  to  escalate  a  disciplinary 
action. 
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Whenever  possible  in  cases  of  termination,  the  Company  should  conduct  and  record 
an  exit  interview  with  all  employees  leaving  their  job.  The  exit  interviewer 
should  record  reasons  for  termination,  departure  date,  address  changes  (where 
appropriate)  and  termination  payments.  You  should  protect  yourself  by  giving  all 
departing  employees  except  those  excluded  by  the  Act  a  copy  of  your  dispute 
resolution  or  Grievance  procedure  upon  termination.  If  the  staff  member  is 
unavailable  for  interview,  a  copy  of  the  grievance  policy  should  be  sent  to  the 
employee  by  certified  mail,  with  a  return  receipt  rec[uested,  within  seven  days 
of  the  date  of  termination. 

WHEW  DISPUTES  ARISE  -  THE  GRIEVANCE  OPTION 

If  the  worst  should  happen  and  an  employee  should  claim  he  or  she  was  wrongfully 
discharged,  the  employer  has  several  opportunities  prior  to  going  to  court  to 
resolve  the  dispute. 

The  first  and  best  protection  is  to  allow  the  employee  to  appeal  the  decision 
within  your  organization  using  a  dispute  resolution  or  grievance  procedure.  The 
law  requires  the  employee  to  utilize  any  such  procedure,  if  the  employer  has 
given  the  employee  a  copy  of  the  procedure  within  seven  days  of  the  date  of 
discharge. 

If  you  do  not  have  a  grievance  procedure,  you  may  wish  to  adopt  one.  It  provides 
several  advantages  to  employers  over  going  to  arbitration  or  to  court: 

•  A  grievance  procedure  is  usually  the  least  expensive  option. 

•  The  procedure  allows  upper  management  an  opportunity  to  review  the 
actions  of  lower  level  supervisors  and  provides  you  a  relatively  easy 
way  to  correct  any  mistakes  that  may  have  been  committed. 

•  The  grievance  procedure  option  is  quicker.  Grievance  procedures  usually 
require  a  discharged  employee  to  file  his  dispute  within  a  specified 
number  of  days.   You  will  then  know  if  the  employee  plans  to  challenge 
a  discharge  when  the  dispute  is  still  fresh,  information  is  still 
available  and  accrued  back  pay  is  minimal. 

Remember  that  the  law  requires  the  internal  procedure  to  be  complete  within  90 
days  of  the  date  the  employee  files  his  grievance.  If  it  is  not  complete,  the 
employee  can  take  the  dispute  to  the  court  system  and  the  company  may  have  lost 
an  opportunity  to  resolve  the  dispute  quickly,  cheaply  and  amiably. 

The  Wrongful  Discharge  From  Employment  Act  contains  a  provision  that  is  unusual 
for  nonunion  employees.  The  Act  provides  for  arbitration  of  the  dispute  as  an 
alternative  to  a  lawsuit.  Arbitration  is  generally  to  the  employer's  benefit  for 
a  number  of  reasons: 

•  Arbitration  is  typically  quicker  and  less  expensive  than  defending  a 
lawsuit. 

•  An  adverse  district  court  decision  is  appealable  to  the  Montana  Supreme 
Court.  Arbitration  decisions  are  final  and  binding;  appeals  are  allowed 
only  where  the  arbitrator  departed  from  the  standards  of  the  Uniform 
Arbitration  Act. 

•  The  arbitrator  is  bound  to  the  scune  remedies  as  the  court. 

•  Less  adverse  publicity  may  be  generated  for  the  employer. 

•  The  employer  may  participate  in  the  selection  of  the  arbitrator. 

SPECIAL  ISSUES 

Employers  must  be  sensitive  to  other  legal  requirements  beyond  those  contained 
in  the  Wrongful  Discharge  Act  that  may  become  involved  in  a  termination.  A 
partial  list  of  other  laws  or  legal  issues  that  may  apply  includes: 
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State  law  prohibits  and  federal  law  severely  limits  the  circumstances 
under  which  polygraph  tests  may  be  used.   Therefore,  with  very  few 
exceptions,  polygraphs  may  not  be  required  as  a  condition  of  employment 
or  continuation  of  employment. 

There  are  restrictions  on  when  and  how  employees  can  be  tested  for 
suspected  alcohol  or  drug  use.   State  law  allows  employers  to  conduct 
blood  or  urine  tests  for  applicants  for  employment  only  when  the 
position  is  in  hazardous  work  environments  or  in  jobs  where  the  primary 
responsibility  is  security,  public  safety  or  fiduciary  responsibility. 

Employees  can  be  subjected  to  testing  where  the  employer  has  "reason  to 
believe  the  employee's  faculties  are  impaired  as  a  result  of  alcohol 
consumption  or  illegal  drug  use". 

All  blood  and  urine  testing  requires  the  employer  to  adopt  a  written 
testing  procedure  and  make  the  policy  available  to  all  persons  subject 
to  testing.   The  policy  must  include  provisions  listed  in  Section  39-2- 
304(2),  MCA. 

The  Courts  may  recognize  a  number  of  claims  that  may  occur  following 
discharge  and  be  considered  independent  of  a  wrongful  discharge  claim. 
They  might  include  claims  that  an  employer  injured  a  former  employee's 
good  name  through  information  given  to  prospective  employers  or  released 
to  the  general  public. 

There  are  statutory  requirements  that  prohibit  blacklisting  of  former 
employees . 

Montana  Wage  and  Hour  Law  requires  that  an  employee  who  is  terminated  be 
paid  within  3  days  of  termination.  An  employee  who  is  terminated  for 
Cause  must  be  paid  "immediately". 

Employees  who  become  sick  or  disabled  whether  or  not  due  to  work  related 
causes  are  protected  by  the  Montana  Human  Rights  Act.  We  recommend  that 
an  employer  check  with  a  person  familiar  with  the  Human  Rights  Act 
before  terminating  an  individual  who  is  suffering  from  an  incapacitating 
illness  or  disability.   If  the  illness  or  injury  is  covered  by  Worker's 
Compensation,  the  employer  has  an  obligation  to  grant  a  preference  over 
all  other  applicants  for  a  comparable  position  that  becomes  vacant  if 
the  injured  worker  is  capable  of  returning  to  work  and  has  received  a 
medical  release  to  return  to  work,  and  the  position  is  consistent  with 
the  injured  worker's  physical  condition  and  vocational  abilities. 

An  employer  may  take  disciplinary  action  against  an  employee  for  off- 
the-job  activities  where  the  conduct  is  a  violation  of  the  employer's 
work  rules,  a  conflict  of  interest  with  the  employer's  business  or  where 
the  conduct  has  a  negative  effect  on  the  employer's  legitimate  business 
interests.   If  you  plan  to  base  a  disciplinary  action  on  an  employee's 
off-the-job  behavior,  we  recommend  the  behavior  be  directly  related  to 
the  employee's  job  and  the  information  substantiating  the  activity  be 
verified  wherever  possible. 
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CHAPTER  IV 

EMPLOYER'S  SOURCE  BOOK 

This  Chapter  contains  examples  of  materials  designed  to  assist  the  employer  in 
avoiding  wrongful  discharge  claims.  This  material  is  not  exhaustive  and  the 
suggestions  made  are  general  guidelines  only.  The  specific  steps  an  employer 
takes  in  any  given  situation  must  be  based  on  an  evaluation  of  the  facts  of  the 
situation  and  the  circumstances  of  the  employer  and  employee. 

DOCUMEMTATION 

The  success  or  failure  of  a  wrongful  discharge  claim  will  often  turn  on  the 
completeness  of  the  documentation  maintained  by  the  employer  in  support  of  its 
reasons  for  discharging  an  employee.  Documentation  should  be  recorded  from  the 
initial  screening  of  applicants,  throughout  day-to-day  employment  and  through 
final  termination.  This  section  includes  samples  of  suggested  formats  for  some 
of  the  more  common  documents  you  will  have  an  opportunity  to  create. 

OFFER  OF  EMPLOYMENT  LETTER 

It  is  wise  to  issue  a  letter  to  new  employees  or  recently  promoted  employees  to 
outline  the  terms  and  conditions  of  employment  and  any  special  issues  such  as 
non-competition  agreements,  ownership  of  patents  and  ideas,  and  to  ensure  that 
the  employee  fully  understands.  The  letter  should  have  a  place  for  the  employee 
to  sign  in  acknowledgement  of  the  conditions  of  employment  and  to,  if 
appropriate,  acknowledge  receipt  of  the  company's  personnel  policies  and  a  job 
description. 

RECORDING  PERFORMANCE  AND  CONDUCT  OBSERVATIONS 

Supervisors  are  responsible  for  ensuring  compliance  with  the  company's  policies, 
procedures  and  work  rules.  An  important  component  of  this  responsibility  is  the 
day-to-day  recording  of  observations  and  conversations  regarding  an  employee's 
performance  or  conduct  and  any  informal  discipline  actions,  such  as  oral  warnings 
or  corrective  interviews. 

These  supervisory  observations  can  be  recorded  in  a  supervisor's  log.  The  log 
should  include  the  employee's  name,  the  place  where  the  observation  or 
conversation  took  place,  the  date  and  a  brief  statement  of  what  happened.  It  may 
not  be  necessary  or  appropriate  to  include  information  from  the  supervisor  in  the 
employee's  personnel  file  unless  the  supervisor: 

•  Decides  to  use  the  information  in  support  of  a  decision  such  as  to 
discipline  the  employee  or  to  promote  or  not  promote  the  employee;  or 

•  Shares  the  information  with  a  person  other  than  the  employee;  or 

•  Treats  the  information  as  a  permanent  record. 

FORMAL  DISCIPLINARY  ACTIONS 

Formal  letters  should  be  issued  and  maintained  in  support  of  more  severe 
disciplinary  actions  such  as  suspensions  or  terminations. 

Formal  documentation  should  include: 

•  Date,  place  and  time  of  incident. 

•  Detailed  description  of  the  problem  (don't  generalize). 

•  Implications.   Why  is  the  problem  important  to  the  Company  (overtime 
required,  lost  sales,  lost  production,  safety  hazard,  etc)? 

•  A  summary  of  the  employee's  prior  record  and  any  prior  discussions  or 
actions  taken  with  the  employee  in  this  or  similar  areas. 

•  Observed  improvements  (or  lack  thereof)  noted  since  previous 
communications.   (Note:  If  there  are  multiple  but  related  problems,  give 
credit  for  improvements  made) . 
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Expected  solutions:  Be  specific  as  to  your  expectations  of  change. 
Don't  discuss  attitude  or  initiative  or  other  "personality  traits". 
Instead,  describe  expected  solutions  in  terms  of  specific  action  or 
inaction  on  the  part  of  the  employee. 

If  you  are  taking  an  action,  clearly  say  so.   For  example:  "You  are 
suspended  without  pay  for  a  period  of  five  working  days."  If  suspending 
someone,  specify  the  date  and  time  they  are  expected  to  call  in  or 
return  to  work. 

Explain  the  consequences  of  not  conforming  with  the  expected  solution 
outlined  above.   You  may  wish  to  be  very  specific  by  saying,  "further 
violations  will  result  in  your  immediate  termination"  or  you  may  wish  to 
leave  your  options  more  open  with  "appropriate  disciplinary  action  up  to 
and  including  discharge  from  employment".   The  important  thing  is  that 
the  employee  has  forewarning  of  the  possible  consequences  of  future 
behavior  and  would  not  be  surprised  if  suspended  or  terminated. 

Set  a  follow-up  date  by  which  time  they  must  meet  the  expected  solutions 
outlined  above  and  a  date  that  you  will  review  the  situation  to  see  if 
the  changes  have  been  accomplished.   Avoid  giving  a  specific  date. 
Instead,  give  a  time  frame  such  as  "the  week  of  April  21st".   If  you 
have  agreed  to  give  three  weeks  to  see  improvement,  do  not  take  further 
action  on  this  problem  until  that  period  has  elapsed. 
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SAMPLE   OFFER   OF    EMPLOYMENT   LETTER 


Mr. (Ms.)    Jones 

Address 

City,    State      Zip 

Dear  Mr.    Jones: 

I  am  pleased  to  offer  you  the  position  of with 

the  (Name  of  employer).   I  am  looking  foreword  to  you  beginning  work,  on 

at (date  and  time  of  day) .    As 

with  all  new  employees,  you  will  be  in  a  probationary  status  for  a  period 
of  six  months  unless  the  probationary  period  is  extended  in  accordance 

with  company  policies.  Your  starting  salary  will  be  $ per 

(hour /month.   As  appropriate  -  You  will  receive  a  raise  to 

$         per  upon  successfully  completing  (x 

months  of  employment/  the  probationary  period/  etc.).   You  may  also 
enroll  (will  become  eligible  after  (xx)  days  of  employment]  for  coverage 
under  the  (health/dental/life)  insurance  program(s). 

I  have  also  enclosed  a  copy  of  the  Company's  current  Personnel  Policy 
Manual.  Please  read  the  raauiual  as  soon  as  possible.  If  you  have  questions 
on  our  policies  or  procedures,  please  contact . 

If  you  accept  the  terms  of  this  offer,  please  sign  below  and  return  this 

letter  to  me  not  later  than  (a  date  not  later 

than  the  first  day  of  work) .  If  you  have  any  questions  or  cannot  report 
to  work  on  the  date  shown  above,  please  contact  me  or  Valerie  Prebil,  at 
(406)443-7169. 

Sincerely, 

(Name  of  Hiring  Official) 

Acceptance  of  Offer  I  accept  the  terms  of  the  offer  of  employment  as 
stated  above.  I  understand  that  additional  standards  of  employment  are 
contained  in  the  Personnel  Policies  of  (Name  of  Employer).   I  hereby 
acknowledge  receipt  of  a  copy  of  the  current  polices  and  understand  that 
It  is  my  responsibility  to  be  familiar  with  their  contents. 


Name  Date 

CCs  Personnel  office 
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SAMPLE  OF  INFORMAL  DOCUMENTATION 


Employee ' s  Name ;   Robert  Evans 

Date:  1/23/88 

Topic  Discussed:   Extending  Breaks 

Comments:  Discussed  Robert's  extending  both  the  morning  and  afternoon  break 
from  fifteen  minutes  to  one-half  hour.  Explained  the  rule  and  importance 
of  keeping  to  fifteen  minutes.  Robert  said  he  did  not  realize  this  was 
happening  as  he  doesn't  have  a  watch,  but  will  be  more  careful  in  the 
future . 


SAMPLE  OF  FORMAL  DOCUMENTATION 


To: 
From: 
Subject! 
Date: 


Tom  Kirk 
Sandy  Stone 
Written  Warning 
12/15/89 


As  we  discussed  this  morning,  in  the  eight  months  that  you  have  been  with 
us,  you  have  been  late  on  18  separate  occasions,  ranging  from  10  minutes  to 
45  minutes.  We  have  spoken  about  this  problem  three  times  in  the  past  six 
months,  and  your  performamce  has  failed  to  improve.  Since  our  last 
conversation  four  weeks  ago,  you  have  been  late  five  times,  including  the 
occasion  when  you  were  35  minutes  late. 

As  I  pointed  out,  your  lateness  creates  problems  for  our  department  since 
others  must  cover  for  you.  In  addition,  when  you  do  arrive,  others  must 
bring  you  up-to-date  about  what  they  have  done,  thereby  increasing  the 
£unount  of  time  they  lose  from  their  own  work. 

You  indicated  that  you  would  either  join  a  new  car  pool  or  take  an  earlier 
bus  in  your  effort  to  solve  the  problem  I  trust  that  you  will  be  able  to 
follow  through  on  these  suggestions,  since,  except  for  tardiness,  you  are 
a  good  employee. 

This  memo  should  be  considered  a  written  warning  about  this  matter.  If  the 
problem  does  not  improve  so  that  there  are  no  latenesses  during  the  next 
month,  you  will  be  subject  to  further  disciplinary  action  up  to  and 
including  termination.  We  will  meet  one  month  from  today  to  review  your 
record. 


Signature  of  Employee 


Date 


I  acknowledge  that  I  have  received  a  copy  of  this  document  and  had  an 
opportunity  to  discuss  it  with  my  supervisor.  I  understand  that  my  signature 
does  not  signify  my  agreement  with  the  statements  made  above. 
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PERSONNEL  POLICY  PROVISIONS 

The  following  are  sample  personnel  policy  provisions  that  may  be  modified  as 
necessary  for  use  within  an  organization.  Personnel  policies  should  be  written 
or  reviewed  by  a  person  familiar  with  the  current  requirements  of  the  various 
laws,  rules  or  regulations  that  might  apply  to  the  particular  organization. 

Sample  Change  Of  Policy  Provision:  Any  company  will  find  it  necessary  to  change 
its  personnel  policies  and  procedures  from  time  to  time.  It  is  advisable  to 
include  a  provision  in  your  policy  handbook  that  notifies  employees  that  you  may 
make  changes: 

This  handbook  is  written  to  inform  employees  of  standard  Company  policies 
and  procedures.  Management  reserves  the  right  to  change,  suspend,  revoke, 
terminate  or  supersede  policies  or  benefits  described  herein  with  or 
without  notice  in  any  manner  it  believes  to  be  in  the  best  interests  of 
the  Company  and  consistent  with  applicable  laws.  These  personnel  policies 
are  not  intended  to  constitute  the  terms  and/or  conditions  of  an  expressed 
or  implied  contract  of  employment  with  any  applicant  to  or  employee  of 
[the  Company] . 

When  personnel  policies,  procedures  or  benefits  are  changed,  it  is  advisable  to 
notify  employees  of  the  change  and  maintain  a  record  of  how  the  notice  was  given: 

•  If  you  tell  people  at  a  staff  meeting,  have  them  sign  in  and  keeps  notes 
of  what  was  discussed. 

•  If  you  issue  a  revised  policy,  have  employees  sign  a  receipt  that  states 
they  received  the  revised  policy  and  are  responsible  for  reading  it. 

Grievance  /  Appeal  Procedures:  Depending  on  the  size  of  the  organization,  an 
appeal  procedure  may  involve  a  one-person  review  or  a  multi-step  procedure.  The 
following  elements  are  recommended  elements  of  any  grievance  procedure: 

•  There  should  be  an  attempt  to  resolve  the  problem  with  the  employee's 
direct  supervisor  before  the  employee  has  access  to  higher  level 
management . 

•  The  procedure  should  have  time  limits  on  how  long  the  employee  has  to 
raise  the  grievance  and  how  long  each  step  of  a  multi-step  procedure  can 
take.  For  grievances  involving  discharges,  a  Company  should  not  allow 
the  total  procedure  to  exceed  90  days  from  the  time  the  employee  first 
complained  since  that  gives  the  employee  the  ri^ht  under  the  Wrongful 
Discharge  From  Employment  Act  to  take  the  complaint  to  court  even  if  the 
grievance  has  not  been  settled. 

•  If  the  discussion  with  the  immediate  supervisor  does  not  resolve  the 
dispute,  the  employee  should  be  required  in  writing  to  describe  his 
problem(s)  or  state  the  reason(s)  the  employee  believes  he  has  been 
treated  unfairly  as  specifically  as  possible  and  should  indicate  what 
action(s)  the  employee  is  requesting  the  employer  take  to  resolve  his 
complaint. 

•  The  employer  should  pledge  not  to  retaliate  against  employees  who 
utilize  the  procedure  or  who  aid  other  employees  by  their  testimony.  A 
grievance  procedure  is  an  opportunity  to  work  out  problems  before  they 
become  big  problems  or  lawsuits. 

•  If  the  procedure  includes  the  use  of  a  committee  to  review  a  grievance, 
it  should  be  clear  what  the  composition,  role  and  authority  of  the 
committee  is.   It  is  advisable  to  allow  the  committee  to  only  resolve 
issues  of  fact  that  may  surround  a  grievance.   The  committee  can 
determine  whether  an  event  did  or  did  not  occur,  what  the  past  practice 
of  the  employer  has  been  or  how  similarly  situated  employees  were 
disciplined  in  the  past.   The  decision  as  to  what  action  to  take  should 
properly  remain  with  management  employees  or  owners,  not  with  employee 
representatives  or  persons  outside  the  firm. 
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Seunple  Probationary  Period  Provision: 

In  order  to  have  an  opportunity  to  determine  if  a  new  employee  has  the 
skills  and  ability  to  perform  assigned  job  duties,  all  newly  hired 
employees  must  complete  a  six-month  probationary  period.  The  length  of 
the  probationary  period  may  be  extended  due  to  observed  performance  or 
conduct  deficiencies  for  up  to  an  additional  six  months  upon  written 
notice   to   the  employee  on  or  before   the  end  of   the  probationary  period. 

During  the  probationary  period,  the  employee's  performance  and  overall  conduct 
should  be  observed  and  assessed  by  the  employee's  supervisor.  The  supervisor  is 
responsible  for  recommending  whether  the  employee  should  be  retained  as  a 
permanent  employee  or  be  discharged. 

During  the  probationary  period  the  employer  or  employee  may  terminate  the 
employment  relationship  without  a  showing  of  cause. 

PROGRESSIVE  DISCIPLINE 

Progressive  Discipline  normally  begins  with  a  Corrective  Interview  if  the  problem 
or  deficiency  is  minor  and  has  not  been  discussed  with  the  employee  previously. 
The  following  interview  model  attempts  to  involve  the  employee  in  the  problem's 
solution: 

1.  Describe  to  the  employee  the  behavior  you  are  concerned  about:  lateness, 
failure  to  follow  normal  procedures,  etc.  Avoid  expressing  a  judgment  on  why  the 
problem  exists;  allow  the  employee  an  opportunity  to  provide  you  with  this 
information.  Be  specific  as  to  the  date,  time,  and  type  of  behavior;  don't  talk 
in  generalities  or  in  terms  of  personality  traits  such  as  "you  lack  initiative". 

Example:  I  am  concerned  about  the  way  that  you  mounted  the  tire  for  Mr. 
Smith  yesterday.      The  bolts  were  loose  when  I  checked  them    .... 

2.  Listen  I  Invite  the  employee  to  explain  the  reasons  for  the  problem. 

Example:      How  did   that  happen? 

3.  Try  to  come  to  an  agreement  with  the  employee  on  the  causes  of  the  problem. 
If  the  employee  refuses  to  cooperate  in  the  identification  of  the  problem  or 
refuses  to  acknowledge  any  responsibility,  you  will  have  to  determine  the  facts 
and  causes  on  your  own.  If  you  allow  the  employee  to  give  you  information  you 
didn't  have,  you  might  be  surprised: 

Example:  I  guess  I  wasn't  aware  that  you  had  a  problem  with  alcohol.  I'm 
sorry  about  it  but  I  can't  allow  that  to  justify  you  not  completing  your 
work  properly. 

4.  Invite  the  employee  to  suggest  a  solution.  If  the  employee  believes  that  he 
has  had  a  chance  to  help  in  solving  a  problem,  he  will  be  more  committed  to 
implementing  the  solution. 

Example:  I'm  glad  to  hear  that  you  want  to  get  help  by  going  in  for 
counseling. 

5.  Agree  on  a  solution. 

Example:  I  am  willing  to  let  you  take  your  lunch  hour  late  so  that  you 
can  attend  counseling  to  help  you  with  your  problem.  Since  this  is  your 
first  time,  I  hope  it  will  help  you.  I  will  not  place  a  reprimand  in  your 
personnel  file  if  you  will  agree  to  attend  counseling.  If,  however,  the 
problem  reoccurs,   I  will  be  forced  to   take  more  serious  actions . 

6.  Agree  on  an  appropriate  timetable  for  correction. 

Example:  I  will  have  the  service  manager  spot  check  your  work  for  a 
period  of  60  days  to  make  sure  that  the  problem  doesn't  reoccur.  I  will 
meet   with  him  and  you   every  two  weeks   to  see  how  things  are  going. 
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7.  Follow-up  and  Feedback.  Conduct  the  meeting  you  said  you  would  conduct  and 
let  the  employee  know  if  he  is  or  isn't  making  the  required  amount  of  progress 
toward  solving  the  problem. 

8.  Document  the  meeting. 

Written  Warning/Reprimand  -  A  written  warning/reprimand  is  often  considered  to 
be  the  last  warning  an  employee  will  receive  before  punitive  action  is  taken. 
Written  warnings  should  contain  the  elements  listed  in  the  formal  documentation 
example.  A  copy  of  the  written  warning/reprimand  should  be  placed  in  the 
personnel  file  and  a  copy  given  to  the  employee. 

Suspensions  -  Suspensions  are  generally  considered  to  be  a  serious  disciplinary 
action  since  the  employee  suffers  a  loss  of  pay.  Suspensions  are  useful  for 
situations  such  as  the  first  major  infraction  by  an  otherwise  good,  long-term 
employee;  to  give  management  time  to  investigate  charges  that  if  found  to  be  true 
would  warrant  termination;  or,  to  get  an  employee  out  of  the  work  place  quickly, 
such  as  following  a  fight  with  another  employee. 

Suspensions  are  of  limited  value  for  deficiencies  in  skill  or  ability. 
Suspending  someone  is  rarely  going  to  make  them  work  faster  or  more  efficiently. 

Termination  -  Removal  from  a  job  is  the  most  severe  form  of  discipline  and  should 
be  used  only  where  repeated  corrective  actions  have  been  unsuccessful  or  where 
the  employee  has  been  found,  after  proper  investigation,  to  be  guilty  of  serious 
misconduct  such  as  criminal  activity,  breach  of  confidentiality,  or  other  equally 
serious  acts  or  omissions  that  affect  his  employment.  Since  termination  is  the 
final  action  taken  by  an  employer,  it  is  important  that  all  the  proper  steps  be 
followed: 

•  All  procedures  required  by  the  Company's  Personnel  Policies  have  been 
followed 

•  The  termination  is  for  "Good  Cause"  if  the  employee  has  completed 
his/her  probationary  period  and  documentation  exists  to  prove  it. 

•  The  employee  is  provided  with  a  copy,  within  seven  days  of  the  date  of 
termination,  of  the  procedure  that  allows  him  to  appeal  the  discharge  to 
higher  company  authority. 

PUBLIC  EMPLOYERS 

Additional  requirements  beyond  those  listed  in  this  handbook  exist  for  public 
employers  in  the  State  of  Montana.  Public  employers  must  observe  a  host  of 
constitutional  and  statutory  requirements,  including,  but  not  limited  to,  due 
process,  privacy  considerations,  and  detailed  procedures,  rules  and  laws  that 
establish  the  jurisdiction's  "civil  service"  procedures. 

More  information  on  the  responsibilities  of  public  employers  is  available  by 
contacting  the  author. 

TERMINATION  CHECKLIST 

Conduct  exit  interview 


Give  employee  copy  of  the  grievance  procedure.  If  employee  is  not 
available,  mail  a  copy,  return  receipt  requested,  and  maintain  copy 
with  receipt  for  at  least  five  years. 

Ask  for  resignation  in  writing  citing  reason  for  termination. 

If  terminating  the  employee  for  cause  verify  that  you  have  "good 
cause"  and  documentation  to  prove  it. 

Check  personnel  policies  for  other  termination  procedures. 
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NONTAHA  LIABILITY  COALITION  SUPPORTERS 


Lewis  and  Clark  County  Medical  Society 
Montana  Taxpayers  Association 

Montana  Retail  Association 

Montana  Outfitters  and  Guides 

Glendive  Chamber  of  Commerce 

Montana  Chamber  of  Commerce 

Montana  Society  of  CPAs 

Montana  Bankers  Association 

Montana  Loggers  Association 

Montana  Academy  of  Family  Physicians 

Montana  Innkeepers  Association 

Billings  Chamber  of  Commerce 

U  S  WEST  Communications 

Blue  Cross  and  Blue  Shield  of  Montana 

Montana  Hospital  Association 

Montana  Dental  Association 

Montana  Auto  Dealers  Association 

Montana  Contractors  Association 

Montana  Independent  Bankers 

Anaconda  Chamber  of  Commerce 

Montana  Stockgrowers  Association 

Montana  Farm  Bureau  Federation 

Montana  Medical  Association 

Montana  Motor  Carriers  Association 

Butte  Cheunber  of  Commerce 

Montana  Tavern  Association 

Miles  City  Area  Cheunber  of  Commerce 

National  Federation  of  Independent  Business 

Missoula  Chamber  of  Commerce 

Bozeman  Chamber  of  Commerce 

Montana  Chapter,  National  Electrical  Contractors  Association 

Montana  Restaurant  Association 

Montana  Health  Care  Association 

Montana  Solid  Waste  Contractors,  Inc. 

Kalispell  Chamber  of  Commerce 

Montana  Council  of  Mental  Health  Centers 

Red  Lodge  Chamber  of  Commerce 

Sidney  Cheunber  of  Commerce 

Scobey  Cheimber  of  Commerce 

Laurel  Cheunber  of  Commerce 

Great  Falls  Chamber  of  Commerce 

Montana  Manufactured  Housing  Association 

Glendive  Forward 

Montana  Association  of  Life  Underwriters 

Montana  Defense  Trial  Lawyers 

Montana  Coal  Council 

Montana  Mining  Association 

Montana  Petroleum  Association 

Montana  Wool  Growers  Association 


